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lMoHaTne «<npaBo BTO»:
COOTHOLLEHHE ¢ MeXXAYHAaPOAHbIM NPaBOM

AHHOMayusA. PerynupoBaHue TOProBbIX OTHOLLEHWA NPeACTaBAAET COOO0M CNOMKHBIN NPOLLECC, KOTOPbIN C KAaXKAbIM
ro,OM YCNOXKHAETCA. IBONOLMA TAKMX OTHOLLIEHUI NPUBENA K MAee CO34aHUA CneLmnanm3mpoBaHHOro yypexie-
HUA — BcemupHOW Toprosoi opraHusaumu. bnarogapa MappaKkeLlcKkomy cornalleHnio NosBUAACh AEeNCTBUTENBHO
MeXKAYHapoaHan opraHu3aLma, To eCTb COMNAcHO onpeaenenunto, AaHHomy Komuccuen mexayHapoaHoro npasa
B €e NPOeKTax cTaTei 06 OTBETCTBEHHOCTU MEXAYHAPOAHbIX OpraHU3aLnin, — OpraHn3aumnsa, yuperaeHHan
OOrOBOPOM WU APYTMM LOKYMEHTOM, PErYyIMPYyEMbIM MEXKAYHAPOAHbLIM NPaBom, n obnagatow,an cobcTeeH-
HOW MeXKAYyHapPOAHOM NpaBoCcybbEKTHOCTLIO. CneunanncTol B 061aCT MeXXAyHapoAHOro npaBa NpoAo/IXKatoT
obcyXaaTb NPaBo, KOTOPbIM PEryMpyeTcsa AeaTeNbHOCTb BcemumpHo Toprosoit opraHusauum (BTO). Mpaso BTO
npeactaenneT coboii COBOKYNHOCTb COMNALLIEHUI U NPUNOMKEHUI K HUM, MPOTOKO/I0B O MPUCOeAUHEHUM, peLleHni
opraHos BTO, 4To no3BoNAET cYMTATb €ro cneLmasbHbiM 4OrOBOPHbLIM PEXMMOM B PaMKax MeXAyHapoaHOoro
npasa. Mpaso BTO He ABNAETCA U30/IMPOBAHHbLIM, TaK KaK peannsyeTcs B COOTBETCTBMU C BeHCKOM KOHBeHUueN
0 NpaBe mexayHapoaHbIX 4oroBopos 1969 r. B gaHHOM cTaTbe AenaeTcs NonbiTKa onpeaenmTs Mecto npasa BTO
B MEeXAYyHapoaHOM npase.
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Abstract. Regulation of trade relations is a complex process that is getting more complicated year by year. The
evolution of such relations led to the idea of creating a specialized institution, namely the World Trade Organization.
The Marrakesh Agreement created a truly international organization, that is, as defined by the International Law

© PomaHoBaE. E., 2022
*  PomaHosa EkamepuHa Eé2eHbesHa, acnnmpaHT Kadeapbl MexayHapoaHoro npasa MoOCKOBCKOro rocyaapcTBeH-
HOro topuaunyeckoro yHusepcuteta umern O.E. KytaduHa (MIHOA)

Caposan-KyapuHckas ya., a. 9, r. Mocksa, Poccusa, 125993

clubi-clubi@mail.ru

AkTyanbHble npobnembl poccuiickoro npasa. 2022. T. 17. N2 4 (137) anpenb

115



116

MEXAYHAPOJIHOE NPABO

Commission in its draft articles on the responsibility of international organizations, an organization established
by a treaty or other instrument governed by international law and having its own international legal personality.
Specialists in the field of international law continue to discuss the law governing the activities of the World Trade
Organization (WTO). WTO law is a set of agreements and annexes to them, protocols of accession, decisions of
WTO bodies, which allows us to consider it a special treaty regime within the framework of international law.
WTO law is not isolated, as it is implemented in accordance with the 1969 Vienna Convention on the Law of
Treaties. This paper attempts to determine the place of WTO law in international law.

Keywords: international law; World Trade organization; WTO dispute settlement body; international responsibility;
1969 Vienna Convention on the Law of Treaties; international economic law; special mode; offline mode; WTO law;
place of WTO law.
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BOJ/IIOLMA TOProBbIX OTHOLWEHWM NpuBena

K ngee cosaaHua cneumanmanpoBaHHoOro

yypexaeHna — BcemmnpHoI TOprosom op-
raHunsaumu. bnharogapa Mappakelwwckomy corna-
LWeHUto bblaa co3aaHa AeNCTBUTENIbHO MeXAay-
HapoAHas opraHM3aLma, TO ecTb COMNIAacHOo onpe-
AeneHuvto, saHHoMy Komuceuen mexayHapogHoro
npaBa B ee NpoeKTax cTateit 06 OTBETCTBEHHOCTU
MEXKAYHAPOAHbIX OpraHn3aLmin, — OpraHu3aums,
yupexaeHHana 4OroBOPOM UM APYTUM AOKYMEH-
TOM, PeryimpyembiMm MexAyHapOoAHbIM NPaBom,
n obnagaroLLan cobCTBEHHOM MeXaAyHapoaAHOM
npaBoCcyb6beKTHOCTbLIO.

B 1995 r. 6b11a 06pa3oBaHa BcemmpHasa Topro-
Baa opraHusauma (World Trade Organization; BTO),
Le/sib KOTOPOM cocTos1a B Anbepanmnsaumm mex-
OYyHapOAHOM TOProBAM U YNPOLLEHWUA NPAaBOBOrO
peryaMpoBaHNA SKOHOMUYECKUX NPAaBOOTHOLLEHWUI
mexay ctpaHamm, sctynmswmnmu 8 BTO. B topuc-
AVKUMI0 BcemmnpHO TOProBoi opraHn3aumm BXo-
AuT pa3paboTKka U BHeApeHMe HOBbIX TOProBbIX
COrNlaleHUN MeXay CTPaHAMMU-YYACTHUKaMK,
OHa e KoHTponumpyeT AobpocoBecTHOCTL NoBeAe-
HWA KOHTPAreHTOB N pPe3ynbTaTUBHOCTb A0r0BOp-
HbIX NPaBOOTHOLWEHMIAL,

HaumHas c 1 aHBapa 1995 r. Hayanocb 3apoxae-
Hue 1 opMMPOBAHME OCHOBHbBIX AOKTPUHABHbIX
NoAxo40B K onpegeneHnio TepMmuHa «npasa BTO».

TwaTenbHbI aHANN3 3apybeXKHbIX U OTeYeCTBEH-
HbIX UCCNEeA0BAHNIM, @ TaKKe NPaBONPUMEHUTENb-
HOM NpaKTMKKM OpraHa No paspeLleHmnto CNopos
BTO paet ocHOoBaHMe KOHCTAaTUPOBATb, YTO 40 CUX
nop He CNOXMAOCb 06LLENPU3HAHHOTO NOHMMa-
HuA npaBa BTO. B Hay4yHOW nTepaType cylecTsyeT
60/1blIOe KONNYECTBO onpeaeneHunii npasa BTO —
B 3aBMCMMOCTM OT NpegMeTa peryanmpoBaHums, cte-
NeHN KOHKpEeTM3auum.

CnycTa rog nocne yypexgeHus BTO nepsbiit pe-
LUMTENbHbIN LWar K PAaCCMOTPEHMIO CYLLLHOCTM NpaBa
BTO 1 ero mecta B cUCTEME MEKAYHAPOAHOro nyo-
NnyHoro npaga 6bin caenaH B pabote . MakPes
«BKknag mexayHapoLHOro TOProBoro npasa B pas-
BUTWE MeXayHapoaHoro npasa»2. [1. MakPei oaunH
M3 NepBbIX yTBEPKAan, 4To npaso BTO oTHOCUTCA K
cbepe mexayHapoaHoro nybamMyHoro npasa.

Ona onpenenenna mecta npasa BTO B pamkax
MEXKAYHAPOAHOro NpaBa He0HXoANMMO C MO3MLUK
NpPaBOBOM HAYKM PacCMOTPETb NpeaMeT paccMa-
TPUBAEMOrO NpaBa, BHYTPEHHEE YCTPOMCTBO Npasa
M YCIOBUA CYLLLECTBOBAHMA U peanmsaumnm npasa.

CtpyKTypa npaBa BTO npeactasnset cobow co-
OTHOLLEHWE APYT C APYFOM €70 COCTABHbIX 3/IEMEH-
TOB. B Hay4yHOW AnTepaTtype UCNonb3ytoTca pas-
JINYHbIE KPUTEPUM ONA CTPYKTYPUPOBaAHMA NpaBa
BTO, npu aTom Kaxkabln uccnegosatesib Gopmu-
pyeT cOOCTBEHHbIV NoAxXo4, ANA PeLleHns 3a4a4m,

' MouwkuH B. E. ctopua co3aaHusa BcemmnpHoli Toprosoit opraHmsaumm // Monogoit nccnegosatens: Bbi30BbI

M NepcrneKkTMBbl : CBOPHUK cTaTel No matepmanam CXI MexayHapoaHOoM HayuHO-MNPaKT. KoHbepeHuun. M. :

MHTepHayKa, 2019. C. 36.

2 McRae D. The Contribution of International Trade Law to the Development of International Law // Recueil des

Cours. 1996. Vol. 260. 416 p.
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CBA3AHHOM CO CTPYKTYPUPOBAHNUEM HOPMATUBHOM
6a3bl BcemMpHOI TOProsoi opraHusaumnmn’,

Haunbonee pacnpocTtpaHeHHasa B Hay4YHOM in-
TepaType CTpyKTypa npasa BTO BkatoyaeT B cebs
cnepyrolme snemeHTbl:

— COrNaleHnA N NPUIOKEHUA K HUM;

— MPOTOKO/Ibl O MPUCOEANHEHNM;

— peweHuna OpraHa no paspeLleHnto CNopos;

— pelueHua opraHoB BcemumpHoM Toproson opra-

HU3aunu;

— [oKnafpl pabounx rpynmn o npucoeamHeHun®,

Uccneposatenu He NpUXoaAT K eANHCTBY MO
NnoBOA4Y OTHECEHMA B CTPYKTYpy npasa BTO BHY-
TpeHHero npasa BcemnpHO TOProBoi opraHu-
3aLMK, YTO MOMKHO OB BACHUTbL HESICHOCTbIO 3TOW
KaTeropum.

0. A. CapBMpO cUUTaAET, YTO BHYTPEHHee npa-
BO MEKAYHAPOAHbIX OpraHM3auunii npeacTasnaeT
cob0i COBOKYMHOCTb MPaBOBbIX HOPM, KOTOPbIMMU
peryanpyeTca BHYTPEHHAA *KU3Hb OpraHu3aumm.
Takre HOpMbI, NO MHEHUIO aBTOPa, Nogpasaena-
tOTCA Ha ABe rpynnbl: MeXAYyHapoAHbIe HOPMbI U
NpPaBoOBble HOPMbI, MMEIOLLNE MEXKAYHAPOLHbIN
Xapakrep®.

B. N. Maprues OTHOCUT K BHYTPEHHEMY npasy
HOPMbI, M3JaHHbIE MEXAYHAPOAHON OpraHn3aum-
e, KOTOPbIM NOAYMHAOTCA ee OpraHbl U YHaCTHUKM
npu B3anmoaencTsnm mexay coboi. 3to ogHo-
CTOPOHHME NPaBOBble HOPMbI ANA PeryaMposa-
HMA B3aMMOOTHOLLEHUN MeXKAY AO/IKHOCTHbIMMU
M amMun opraHmsaumm 1 Npu Ux B3aMMoLencTemm
C NepcoHanom. TakMe HOPMbl HE OTHOCATCA HU K
MeXAyHapoaHOMY NyBANYHOMY NpPaBy, HU K BHY-
TpUrocyLapCcTBEHHOMY NpaBy, XOTA NPOCNEXUBa-
€TCA UX OTHOLUEHME K MeXAyHapoaHOMy npasy
B LUMPOKOM CMbIC/ie. BHYTpeHHee NpaBo mexay-
HapoAHbIX opraHusaynii obpasyeTt oTAE/bHYIO
CaMOCTOATE/IbHYIO OTPacNbe.

ny6anyHoe 1 YyactHoe npaso. 2016. Ne 2. C. 17.

LK. NMaysenuH nposen rnybokoe n BCECTOPOH-
Hee uccaefoBaHMe, PAaCCMOTPEN BOMPOC COOTHOLLE-
HuA npasa BTO ¢ mexXayHapo4HbIM NPaBoOM CO BCEX
CTOPOH U U310XKN Hanbonee ybeamutenbHbIN ap-
FYMEHT B M0/1b3Yy TOM NO3MLUK, YTO obLLEee mexKay-
Hapo/ZiHoe NpaBo (Kak J0roBopHOE, Tak 1 06bI4HOE)
NPUMEHMMO B Ka4YeCTBe NpaBa B yperyMpoBaHum
cnopos B BTO, 1 Hanbonee akTyasibHOE MeXAy-
HapogHoe Npaso byaeT OCyLLEeCTBAATL HAA30P HAL,
npasom BTO B c/iy4ae BO3HMKHOBEHWSA KOMTU3UNA.

OCHOBHbIe UAEeN AOKTPUHANbHbBIX APIYMEHTOB
L. NaysennHa B ero pabote « KOHPANKT HOpPM B
ny6AMYHOM MeXAyHAapOoAHOM NpaBe: KaK NpaBo
BTO cooTHOCUTCA C APYTMMMN HOPMAMU MeXAY-
HapOAHOro NpaBa»:

1. O6aszatenbcTBa BTO, XOTA M MHOFOCTOPOHHME
no popme, HOCAT «B3aMMHbIN» XapaKTep, a He «Le-
NOCTHbIM» MK erga omnes partes. Takum obpazom,
06s3aTeNbCcTBa MMEIOT ABYCTOPOHHUIN XapaKTep.
B oTanume ot aT0ro, 60/1bWMHCTBO 06A3aTEeNIbCTB
B 06/1aCTV NpaB YeloBeKa M OXPaHbl OKpYyXKatoLLeln
cpeabl ABAAOTCA (MO MHEHWUIO aBTOpPaA) KHEOTb-
eM/IEMbIMM», @ 3TO 03HAYaEeT, 4To 0bA3aTenbCTBa
no cobnatogeHnto B N1to6om rocygapcrse A0NKHbI
BbINO/HATLCA COOOLLECTBOM B LLE/IOM, 3@ HE KaKNM-
nmMbo oTAEeNbHbIM rOCYAaPCTBOM.

2. «B3aumHble» 0b6a3aTe/ibcTBa MOTYT ObITb M3-
MeHEHbI Ha ABYCTOPOHHEN OCHOBE, paspeLleHme
OPYTrUX CTOPOH COOTBETCTBYHOLLErO MHOTOCTOPOH-
Hero cornalleHuns He TpebyeTca. B3anmosameHse-
Mble 0653aTenbCcTBa HE MOTYT HbITb U3MEHEHDI B
ABYCTOPOHHEM NOpAAKe.

3. NMocneayowme aorosopbl B 061acTM Npas
YyesloBEKA UM OKPYXKAtOLLEN cpeabl, a TaKxKe Apy-
rme «HeoTbeMIEMbIE» 3aKOHbI U3MEHAIOT NPaBo
BTO. MNpeabiaywme NnpaBo3alimMTHbie AN NPU-
POAOOXPaHHble AOFOBOPbI HE BblIN USMEHEHDI
3akoHom BTO.

lynaesa T. K. OCHOBHble AOKTPUHA/IbHbIE NOAXOAbI K ONpeaeneHuio noHATna «npasa BTO» // MexayHapogHoe

Mekapckasa /1. A. UctouHnKm npasa BTO: HeKoTopble TeopeTuyeckme Bonpockl // AKTyanbHble npobaembi

COBPEMEHHOTO MeXAyHapOoAHOro npaga : MmaTepuansl XV MexayHapoaHoro KoHrpecca. M. : U3patenbcTso
Poccuitckoro yHuBepcuTeTa aApyx6bl Hapoaos, 2018. C. 481.

KaHA. topua. Hayk. M., 2009. C. 10.

1999. C. 8.
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4. OpraHom no paspeweHuto cnopos BTO npa-
MO He YKa3aHo, YTO Npwu yperyanpoBaHnum cnopos
B8 BTO npumeHAaeTca TonbKo npaso BTO, konnermm
BTO n AnennAaunoHHbIN OpraH YynoJaHOMOYEHbI
NPUMEHATb BCE HOPMbI MEXAYHAPOAHOro Npasa.

MNoppasymeBaeTca, YTO STOT apryMeHT 3aK/ito-
YyaeTtcAa B TOM, 4To Konnermm BTO n Anennaumon-
HbI OpraH MOryT NPUMEHATL AOr0BOPbI O NpaBax
yenoBeKa nam 06 oxpaHe OKpyrKatloLlen cpeapbl
AN 3MmeHeHus obasaTtenbcts BTO He3saBucMMo
OT TOrO, ABNAKTCA M A0roBopbl B 061acTn npas
Ye/NI0BEKA UM OKPYHKAtoLLEN cpeabl NpeaLecTByo-
wmmm BTO.

BHyTpeHHee NpaBo MeXAyHapOoAHbIX opra-
HM3aLMI NpeacTaBNAAETCA TEOPETUKAMU MEXKAY-
HapoAHOro npasa v B BUAE COBOKYMHOCTW NpaBo-
BbIX UICTOYHWKOB, OCHOBHOE MECTO Cpein KOTOPbIX
3aHMMaET yupeanTesibHbI aKT MeXayHapoaHowm
OpraHu3saumm, HoOpmbl 4OrOBOPOB, YCTAaHABAMBALO-
Lme npmBmMaAErMn 1 UMMyHUTETbI A1 YY4aCTHUKOB
OpraHmM3aLmm, a TaK}Ke HOPMbI, U3[4aBaeMble Ha
OCHOBaHWUM y4YpeauTebHOro akTa opraHu3aLmm
W HanpaB/ieHHbIe Ha PeryinpoBaHMe BHYTPEHHEN
0eATeNbHOCTU MeXKAYHAPOAHOM OpraHmn3aumn.
B TO Xe BpemAa CTOPOHHWUKU AAHHOTO MHEHUA
CUYMTAIOT, YTO NPABOBbIE HOPMbI, peryampytouime
OTHOLLEHMA C NEPCOHANIOM, OTHOCATCA K OTAENbHOM
rpynne mexayHapoaHbIX Hopmé,

Mpu geTanbHOM PacCMOTPEHUN UCTOHYHUKOB
NnpaBOBOro peryinpoBaHusa BcemupHoi Toprosoi
OpraH13aLum MOXKHO CKa3aTb, YTO B COBOKYMHOCTb
BHYTPEHHEro npasa MexayHapoaHbIX OpraHu3a-
LM BXOAAT NPaBOBble HOPMbI, peryanpyrowme
OTHOLWEHUA C NePCOHA/IOM, HO He OTHOLWEeHUA
mexay opraHamu. 06 atom cemuaeTenscTeyet Map-
paKeLLCKoe corslalleHne, KOTopbiM peryavpyerca
AeatenbHocTb opraHos BTO 1 ux B3aumogeinctene
mexay coboi. MappakellcKoe cornaleHme no
BCEM CTPYKTYPHbIM NPU3HAKaM MOXKeT bbITb Npu-
3HAHO TO/IbKO MEXAYHAPOAHbIM AOrOBOPOM, a

TaKOM AOroBOp He MOXKeT BbiTb COCTAaBHOM YacCTblo
BHYTPEHHErO NpaBa MeXAyHapoaHOM opraHu3a-
LMK, TaK KaK TaKMe aKTbl ABAAIOTCA MCTOYHUKAMM
mexKayHapoaHoro ny6anyHoro npasa’.

N3 3Toro MoKHO caenaTtb BblBOA, YTO COBO-
KYMHOCTb BHYTPeHHero npasa BcemupHoit Topro-
BOM OpraHM3aLunm BKAOYaeT B ceba BHYTPEHHME
perfnameHTbl, HOPMbI, onpeaenarLwme NopA[oK
B3aMMOOTHOLEHU OpraHnsaLmmn c nepcoHaaom
1 yCTaHaBAMBalOLWME YyCAOBUA paboTbl NepcoHana.

B cooTBeTCTBMM C KOMNAEKCHBIM NOAXOAOM K
onpeaeneHunto NOHATNA «npaBo BTO» B COBOKyn-
HOCTb 3TOr0 NMOHATUA BK/IIOYAETCA U BHYTPEHHEE
npaso BTO, n Bce cornalieHunna, KoTopble BXOAAT
B COCTaB MeXayHapoaHoro nybanuHoro npasa®.

C KOMNJIEKCHbIM onpeaeneHnem TPYAHO Co-
rNacuTbCA, TaK KaK HOPMbI, BXOAALLME B COCTaB
BHYyTpeHHero npasa BTO, He cBA3aHbl C mexXay-
HapPOAHbIMM TOProBbIMWU OTHOLIEHUAMU. HopMmbl
BHyTpeHHero npasa BTO BbinonHAOT obecneyn-
TeNbHyto PYHKUMIO, KOTOpan 3aK/o4yaeTcs B obec-
nevyeHnn oNTMMaabHOro GyHKLMOHMPOBAHMA Opra-
HU3auuu.

B moHorpadum «MNpaso BTO: Teopua 1 npak-
TUKA NPUMEHEHMA» COAEPKUTCA KOMNIEKCHOE UC-
cnepoBaHme NOHATUA «npaso BTO». YueHble cumTa-
IOT, YTO HOPMbI BHyTpeHHero npasa BTO He npocTo
NnpeacTaBAAOT COO0MN TEXHUYECKUN MHCTPYMEHT
Ans obecneyeHma aeaTenbHOCTM BcemunpHom Top-
roBoM opraHMsaumun, a 0b6pasyloT HeKyo noacu-
CTEMY B paMKax MeXAyHapoaHOro npasa, Tak Kak
HOPMbl BHYTPEHHEro NpaBa OKa3blBalOT BAUAHUE
Ha OTHOLUEHWUA MEXAY rocyaapCcTBaMM.

UccnepoBaTtenu Bolgennaun gse rpynnbl HOPM
npasa BTO: npeameTHaa u ¢yHKLUMOHAbHanA.
B npeameTHyto rpynny BXOAAT HOPMbI:

— peryavpytoLme Topros/to ToBapamu;
— peryavpytoLme Toprosato ycayramu;
— peryaupytowme 060poT NpaB UHTENNEKTYaNb-

HOWM cOBCTBEHHOCTY;

7 Pauwelyn J. Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of International
Law. Cambridge : Cambridge University Press, 2003. 554 p.
8  TyHKuH . U. Teopua mexayHapoAHoro npasa : moHorpadusa. M. : 3epuano, 2006. C. 154.

MappaKellckoe cornatueHue o6 yupexxaeHnumn BcemmnpHoi Toprosoi opraHmsaumm ot 15.04.1994 // Npunosxe-

Hue K CobpaHuio 3aKkoHogaTtenbcTea PO, 10.09.2012. No 37 (u. IV).
0 ynaesa T. K. Noaxoabl K onpeaeneHuio «npasa BTO» B 3apybeXKHOM 1 oTedecTBeHHOMN AOKTpUHe // Mpaso u

3KoHOMMKa. 2015. Ne 12 (334). C. 65.
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— peryaunpytowme o60poT MHBECTULLMOHHOTO NPO-
AyKTa.

K rpynne ¢yHKUMOHANAbHbIX HOPM OTHOCATCA:
— obecneumBaowme TapudHoOe peryimpoBaHme;
— obecnevunBatowme HeTapmdpHoe peryampoBa-

HUeE;

— obecneumnBatowme aHTUAEMMINHIOBOE PeEryaun-
posaHuel,

Cneumanuctbl B 061aCTU MeXAYHAPOAHOIo
npaBa TaK)Ke NpegsaratoT KpUTepuu, AN Knac-
cMdUKaLMM NPaBOBbIX HOPM, BXOAALLMX B COCTAB
npasa BTO, uto ynpouaet dopmumpoBaHue npes-
CTaBNEHMA O JAaHHOW KaTeropuu. He octaHaBuBa-
ACb Ha noapobHOM nccnegoBaHUKM paboT cneuna-
JINCTOB-MEeXAYHapOAHMKOB, MOXHO Ha3BaTb NATb
rpynn HOPM, KOTOPblE MMM BbILENAOTCA:

— HOPMbI O HeANCKPMMUHALMKM YY4acTHMKOB BTO;

— HOpPMBbI, onpeaenstoLLmMe NOPAAOK AOCTyNa Ha
MMUPOBOWN PbIHOK;

— HOpPMbI, NpeaynpexaatoLime KOHPANKT Mexay
nnbepanunsaumein TOProBan U UHbIMK CoLMab-
HbIMW ABNEHUAMM U UHTEPECAMMU;

— HOpPMbI, NpOoTUBOAENCTBYOWME HeEAOOpPOCO-
BECTHOM KOHKYpPEHLUMY;

— MmaTepuanbHble U NpoLeccyanbHble HOPMbI,
Kacatowmeca nopagKa NnpuHATUA peLleHmnit,
ocobeHHOocTel 0630pa TOProBoi NPAKTUKU U
nopsafKa paspelueHuna cnopos’?,

NcTouyHUKKM npasa BTO B Hay4yHOM nnuTepatype
OEenATCcA HAa OCHOBHbIE M BCNOMOraTe/ibHble. TaKkxke
MCTOYHMKKM npasa BTO pasnnyatoTca no opmngm-
Yyeckol npupoge. O4HM HOPMATUBHbIE aKTbl Ha-
OEeNnAoT rocyAapcTsa-y4aCTHMKOB CheuyaibHbIM
NpaBoOBbIM CTAaTyCOM, KOTOpPbIA NO3BOASAET UM
pa3peluaTb COopbl, BO3HUKAOLWME B paMKax aen-
Te/IbHOCTU BcemunpHoIM Toprosoi opraHnsaumnm.
Lpyrne NCTOYHUKKN ABAAIOTCA BCMOMOTrATeNbHbIM
WHCTPYMEHTapUem 1A TOIKOBaHMA HOPM NpaBsa
AW gNa onpeaeneHuns, Kakoe NpaBo AOMKHO ObITb

NPUMEHEHO B peryinpoBaHMmn NpaBoOTHOLLIEHUN

MeXay ydacTHnKamm BTO.

K nepBoii rpynne oTHocuTcAa Mappakellckoe co-
rnaweHune ot 15.04.1994, KoTopoe ABNAETCA OCHOB-
HbIM MCTOYHUKOM NpaBa. BTopas rpynna 6onee wu-
pOKasn, NO3TOMY A8 YNPOLLEHUA ee UccienoBaHuA
HY}KHO NPOBECTM BHYTPEHHIOI KNaccupuKaLmio Ha
rpynnbi. B cooTBETCTBUM C NPaBOBOM NpUpPoOLOM
n 0bnacTblo peryiMpoBaHnA UCTOYHMKN NpPaBga,
NPUHagNeKaLLMe KO BTOPOM rpynne, MOXHO pas-
OennTb Ha cneaytolme noarpynnobi:

— [0KNajbl 0 paspeLlueHnun cnopos;

— HOpMaTMBHbIE aKTbl, U3gaHHble opraHamu BTO;

— CcornaweHus, 3akJA4YeHHbIe rocyaapcTBamm-
YYaCTHMKaMM B paMKax aeAaTesibHOCTn Bcemup-
HOW TOProBOM opraHM3aumu;

— 06bl4an, NPUHATbIE B TOProBbIX OTHOLIEHUSAX,
peryanpyembix MexayHapoaHbIM NPaBOM;

— COrlalleHna Mexay rocyaapcrBamm-yyacTHum-
Kamu, Kacatowmeca geatenbHoctn BTO, HO He
peryavpyioLime TOprosble OTHOLLEHUA MeXay
YYaCTHUKamMu;

— CcTaTMcTMYecKaa uHpopmaumsa, oTpaxKaroLwas
TOProBylo AeATEe/IbHOCTb YY4aCTHUKOB B paMKax
BTO;

— UCTOpMA NeperoBopoB, MPOBOAMBLLNXCA Nepes,
3aK/A0YEHMEM COTNALLEHUIA MeXKAaY rocypap-
CTBAMM-YYACTHUKAMU;

— [OKTPUHbI, paspabaTbiBaemble cneunanncTa-
MU-TEOPETUKaMM?3,

Mappakeluckoe cornalleHme ABNAETCA UCTOY-
HMKOM npasa BTO, 1 06 aTom B Hay4yHOU nnuTepa-
Type He BbICKa3blBalOTCA BO3PAXKEHUA, HO B OTHO-
LIEeHWM BTOPOW Fpynnbl eCTb COMHEHMUA.

UCTOUYHMKKN meXxayHapoaHOro npasa no CT. 38
Cratyta MexxayHapogHoro Cyaa OOH genatca
Ha TPW rpynnbl: OCHOBHbIE, NPON3BOAHbIE, BCMO-
moratenbHble. K OCHOBHbIM MCTOYHUKaM NpaBa
OTHOCATCA NPUHLUMbI MEXAYHAPOAHOro Npasa,

1 Anygppuesa /1. M., KaauHuyeHko M. A., Koxceypos A. C., #0aHos B. A., Cokonosa H. A. MNpaso BTO: Teopua u
NpakTUKa NnpuMmeHeHus : MoHorpadua. M. : Hopma, 2016. C. 110.

12

TumouieHko E. A. Mpaso BTO Kak MHCTPYMEHT peryinpoBaHumsa mexayHapoaHon Toprosau // Teopetuueckne

ACMNEeKTbl OPUCMPYAEHLMN M BONPOCHI NpaBoNpUMEHEHMA : COOPHMK cTaTei no matepuanam VIl MexayHapoa-
HOM Hay4yHO-NpaKTMyeckom KoHdpepeHuumn. M. : UHTepHayKa, 2018. C. 96.
13 KnemuH A. B. Mpaso BTO, EC, EA3C. NoHATUE, UCTOYHMKK, NPaBOCNOCOBHOCTL : y4ebHoe nocobue. KasaHb :

M3a-80 Ka3aH. MHHOBAL,. YH-TA umeHu B. . Tumunpsacosa, 2016. C. 45.
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MeXAYyHapoaHble COrNaleHnA 1 NnpaBoBble 06blI-
Yau, yCTAHOB/NEHHbIE B MPAKTMKE OTHOLUEHWUI MeX-
Ay rocyaapcteamu. K nporsBoaHbIM MCTOYHMKAM
OTHOCATCA aKTbl, NPUHMMAEMblE MEXKMNPaABUTENb-
CTBEHHbIMW OPraHM3auMAMM HA OCHOBAHNU A0-
KYMEHTOB, BXOAALLUX B NepByto rpynny. B kayectse
BCMOMOraTe/IbHbIX UCTOYHMKOB Ha3BaHbl cyAebHble
peLleHus, AOKTPUHbI, 3aABJEHUA OT rocyaapcTa®.

JeneHne NCTOYHUKOB MeXKAYHApPOAHOro Npasa,
3aKkpenneHHoe B CtatyTte MexxayHapogHoro Cyaa
OOH, npegnaraetca NpUMeEHATb N ANA KNaccu-
dUKaunm NCTouYHMKoB, obpasytowmx npaso BTO.
1. 1. AHydpureBa cYUTaET, UTO TaKoe Npeasioxe-
HMe Henpuemaemo, Tak Kak B CT. 59 CraTtyTa AokK-
TPWHA U cyaebHble pelleHna Ha3BaHbl HE UCTOY-
HMKaMU MpaBsa, a BCNomoraTe/ibHbIM CPeCTBOM
ANA YyCTaHOBNEHMA NPaBoBbIX HOpM. B cTaTbe 38
CratyTa peyb MAeT 0 AOroBOpax Mexay rocyaap-
CTBaMM, KOTOpble 0GULNANBHO NPU3HAHbI CTOPO-
HamMu cnopa, NO3TOMY TaKMe A0roBOPbl MOTYT 6bITb
TO/IbKO MCTOYHUKOM CYHBEKTUBHOIO NpaBa U He
MOTYT 6bITb MPUMEHEHbI Kak dopMasibHO-HpPUAN-
YecKne UCTOYHMKKN MmexayHapoaHoro npasa. o
cmblcny cT. 38 CtaTyTa mexayHapoaHble KOHBEH-
LMK M COrnalleHns, 0 KOTOPbIX UAET peyb, ABNA-
IOTCA AOKYMEHTaMU, coaeprKalllumMmn NpaBoBbie
HOPMbI, KOTOPble NPU3HAHblI CTOPOHAMU CNOPA, a
He BCEMW roCyAapCcTBaMmn — YHACTHUKAMU MeXAy-
HapOAHOM opraHn3aunmn. Yto KacaeTca SOKTPUH,
pa3paboTaHHbIX BbICOKOKBAIMOULMPOBAHHbIMM
cneuyanncTamm, To OHU NPUMEHSAIOTCA TOIbKO AN1A
onpeaeneHus NpPaBoBbIX HOPM B KayecTBe BCNOMO-
raTenbHoro cpeacrea’®.

AKTbI, u3gasaemble opraHamu BTO, TaKkxe He
MOTryT H6bITb MICTOYHMKOM NpaBa. Ha ocHoBaHMMK
CT. 31 1 32 BEeHCKOM KOHBEHLUM O NpaBe Mexay-
HapoOAHbIX A0roBOPOB aKTbl opraHoB BTO Hy»KHO
paccmaTpuBaTh KaK CpeacTBo, UCNoab3yemoe AN
TO/IKOBAHMA HOPM MEXAyHapOAHOro nNpasa, a He

14

HapoaHoe npaso : B3 T1. M., 1996.T. 1.

15

KaK MCTOYHMK npasa BTO. AKT opraHa BTO noKasbl-
BaeT, KaK HY>KHO NOHMMaTb HOPMY MeEXAYHapoa-
HOro NpaBsa, NPUMEHAEMYIO B KOHKPETHOM Cy4ae,
NO3TOMY PaCcCMATPMBATL €ro KaKk MCTOYHUK MpaBa
BTO B hopmanbHO-IOPUANYECKOM NNaHe Henb3ae,

JoKnaabl TpeTencKol rpynnbl NO peLeHmnto
CrOpOB NPUMEHAIOTCA ANA peLleHna nocaeayo-
LLLMX CNOPOB, T.€. Kak npeueaeHT. C ogHOM CTO-
POHbI, NpeLeaeHT ABAAETCA NCTOYHUKOM Npasa
B HEKOTOPbIX EBPOMNENCKMX CTPAHAX, HO MeXay-
HapoAHaA NpaKTMKa pa3HoobpasHa, 4To B 60/1b-
LWMHCTBE C/ly4yaeB npeablayline AoKNaabl aenaeT
H6ecnonesHbIMK 4NA peLleHma cnopa.

0. B. Kagplwesa yKasblBaeT Ha TO, YTO B A0OKNaA-
Aax TpeTenckux rpynn nam AnennaumMoHHOro opra-
Ha YaCcTO MOXHO BUAETb CCbIZIKM Ha peLleHus, npu-
HATbIE MO Npeablaymnm cnopam. O npeLeseHTHOM
XapaKTtepe npasa BTO cBMaeTenbCTBYET M TOT QaKT,
YTO NPM paspeLleHnn CNOPOB CTOPOHbI U TPETbU
nua TWATEeNbHO UCCIeayoT NPAKTMKY paspelue-
Hua cnopos MATT/BTO, 4Tobbl CCbINaTbCA Ha Hee B
csoux gosogax®’.

KaTteropuyeckm roBopuTb O NpeLeseHTHOCTU
npasa BTO Henb3a, Tak Kak AnefnaunmoHHbIN opraH
He TONbKO OMUpaeTca Ha pe3ynbTaTbl Npeablay-
LLIMX CNOPOB, HO TaKXKe onpoBepraeT UAu NpusHaet
OWNBOYHbIMUM AOKNAAbI TPETEMCKUX OPraHOB U
dopmynnpyet cobCTBEHHYIO NO3ULMIO MO KOHKPET-
HOMYy cnopy.

C. C. icnonnHos, n3y4ns NpakTuky cyaos OOH,
ECMY, BTO, genaet BbIBOA, YTO CyAbW MeXAYHa-
POAHbIX CYyA,0B HE CYUTAIOT, YTO OHWU CBOMMMU peLle-
HUAMM CO34aLOT NPABOBbIE HOPMbI, KOTOPbIE MOTYT
BMOCNEACTBUN MPUMEHATLCA NPU PeLLeHUN APpYTnx
crnopos. lpeLeaeHT NPOABAAETCA TONLKO B TOM,
YTO CyAbl 06PALLAIOTCA K MPEXKHUM PELLEHUAM, HO
He KaK K UCTMHEe B NocaeAHeN MHCTAaHLMK, @ KaK K
onbITy peweHnsa nogobHbIx cnopos. locyaapcTsa
TaKXKe He }KenatoT, 4yTobbl NpaBoO MeXAyHapoa-

CratyT MexayHapoaHoro Cyaa OpraHusaumm O6beamHeHHbIX Hauuii ot 26.06.1945 // OeiicTaytollee mexay-

AHyepuesa /1. I1. «Mpaso BTO»: NOHATME M COOTHOLLEHME C MEXKAYHaPOAHbIM TOProsbim npasom // KytaduH-

CKMe YTeHua : maTepuransl IV MexayHapoaHoM Hay4yHo-NpaKTMyYeckon KoHdepeHuuun. M. : daur, 2012. C. 8.

16

npaso. T. 1.

17

BeHcKaa KOHBEHLMA 0 NpaBe MeXayHapoAHbIX 4orosopos oT 23.05.1969 // [leicTayloliee mexayHapoaHoe

Kaodsiwesa O. B. K Bonpocy o npeLefeHTHOM XapakTepe peleHnii OpraHa no paspelueHunto cnopos Bo Bee-

MWPHOW TOProsow opraHusauum // EBpasuiickunin topuandeckuii skypHan. 2014. Ne 6 (73). C. 99.
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Pomanosa E. E.
Tonamue «npaso BTO»: coomHoweHue ¢ MexdyHapooHeiM npasom

HbIX OpraHM3aumin 6b110 NpeueaeHTHbIM, YTOObI
He yTpayMBaTb CBOKO HOPMOTBOPYECKYO CNOCO6-
HOCTb,

Takmm 06pa3om, HYKHO NPU3HATb, YTO NPaBO
BTO saBnaetca 0cobbiM aBTOHOMHbBIM PEXUMOM,
onpeaenAlwmnm TOProByr AeATENbHOCTb FoCy-
[apCTB, KOTOpPble BCTYNUAN B AaHHYIO MeXAy-
HapogHyto opraHusauuto. Npaso BTO npeactas-
NseT coboit oTaeNbHbI NPAaBOBOM MHCTUTYT, HO
He M30/IMPOBAHHbIN OT OCTaZIbHOFO MEXAYHapo4-
Horo npasa. Co3gaHue BcemupHon Toprosoit
opraHusaumun perynimposanocb MappaKeLwckum
COrNaleHneMm, HO NPUCOeANHEHMNE CTPAH K 3STOMY
COrNalleHMIO OCYLLECTBAANOCH HA OCHOBaHMK 06-
LWENPUHATBIX MEXAYHaPOAHbIX NPUHLMMOB, NO3TO-
MYy AeATeNbHOCTb roCcy4apcT8 — yyacTHUKos BTO
He MepecTaeT PeryiMpoBaTbCA HOPMaMM MeEXKAY-
HapoAHOro nNpasa.

CyaA no uctovyHnkam npasa BTO, oHo nmeet go-
rOBOPHOI XapaKTep, Takum obpa3om rocygapcrea
CaMM yCTaHaB/IMBAOT HOPMbI, KOTOPbIMK ByayT pe-
TY1IMPOBATLCA TOPrOBble OTHOLIEHUA MEXAY HUMM.
OpfHaKo HU OAMH AOFOBOPHOM pPeXMM He MOXKeT
6bITb M30/1MPOBAHHbLIM, MOTOMY YTO, BO-NEPBbIX,
3TOT pPeXXMM CO3[aeTCA HAa OCHOBAHMM 06 LW KX
NMPUHLUNOB U HOPM MEXAYHapOAHOro Npasa, a
BO-BTOPbIX, NPUMEHEHME 06LLero MmexayHapoaHo-
o NpaBa Mo OTHOLUEHWIO K 4OTOBOPHbLIM OTHOLLE-
HMAM CTPaH — y4yacTHUKoB BTO He nckatoyaeTtcA.

B TeOopmn MexayHapOoAHOro Npasa BblAENAOTCA
cnepytowme ocobeHHOCTH, Kacatowmeca aBTOHOM-
HbIX PEXXUMOB:

— cneuymanbHble aBTOHOMHbIE PeXUMbI 06O0CHO-
BaHbl TaKMM e 06pa3om, Kak 1 cneumnanbHble
3aKoHbI. CneunanbHbIMM aBTOHOMHBIMU PEXKU-
MamMM MOTyT 6bITb B 60/IbLLEN CTENEHU YUTEHDI
BCE acneKTbl NpegmeTa peryimpoBaHua, npu
3TOM HOPMamM aBTOHOMHOFO PeXKMMma OTHoLLe-
HUA MOryT BbITb yperyanpoBaHbl apdeKTuBHee,
yem Hopmamu obulero nNpaea;

— [ake CUJIbHO Pa3BUTLIN U pa3paboTaHHbIN aB-
TOHOMHbIV PEKMUM He MOXKET BblTb MONHOCTbIO
N301MPOBAHHbIM OT 06LLErO NPaBa, NOTOMY YTO
obwue npaBoBble HOPMbl B OTHOLLIEHWW aBTO-
HOMHOTO perKMMa BbINOAHAOT ABe QYHKLUM.
Bo-nepBbix, Npu BOSHUKHOBEHUU CUTYaL UM,
Korga peryainpoBaHne HOpMamu aBTOHOMHOTO
peXKMma OKa3blBAeTCA HeAOCTATOYHbIM, MPUMe-
HAOTCA 06LWMe NPaBOBble HOPMbI; BO-BTOPbIX,
HOpPMbI 0bLLEero NpaBa NPUMEHSAOTCA, Koraa
OTHOLUEHMA MeXAy KOHTpareHTaMmn oKasblBa-
HOTCA HeYpPeryIMpoBaHHbIMM CNeLnanbHbIMU
Hopmammn®®.

B oTHoweHnn npasa BTO Kak aBTOHOMHOTO
pexuma nccnenoBatenm NpUxoaAaT K eaUHCTBY B
TOM, YTO OHO HE U30IMPOBAHO OT MEXKAYHAPOA-
HOro npaea. AHaAN3 COrNaLeHNI, 3aKNHaEMBbIX
rocyaapcreamm — yyactHukamm BTO, nokasbigaerT,
YTO BCE OHM HAXOAATCA B PaMKaxX AENCTBUA MEXK-
AYHApOAHbIX AOrOBOPOB, B TOM Uncie BeHcKol
KOHBeHUMKM 1969 r. [loroBOpPHOM PEXUM HYXKHO
paccmaTpuBaTb B KQuecTBe NOACUCTEMbI MEXAY-
HapOAHOro NpaBa, BK/oYatoLwen B ceba NpUHLUMNbI
1 NpaBoBble HOPMbI, 0becneynBaroLLe B3aMMO-
CBA3b C APYTMMU NOACUCTEMAMU MEKAYHAPOAHOIO
npasa®.

PaccmaTpumBasa Hopmbl MappaKeLlcKoro corna-
LWEeHMA U aKToB opraHoB BTO, MOXHO NpUNTH K
BbIBOAY O TOM, 4TO npaso BTO He morKeT paccma-
TPUBATLCA KaK M30/IMPOBAHHbIN MW 3aMKHYTbI
NpaBoOBOM peXum, T.e. aBTOHOMMUA nNpaBa BTO
OTHOCUTE/IbHA.

B Hay4HoI nTepaType ana npasa BTO ucnonb-
3ylOT onpeaeneHnsa «nosiyaBTOHOMHbINY, «NOMY-
3aKpbITbIA», «NONYOTKPbITbIAY», 4TOObI YKa3aTb
Ha OTCYTCTBME €ro N30MPOBAHHOCTM OT 06LEero
MeXAyHapoaHOro npaBsa, a TaKXKe MoKasaTb, YTO
npaeo BTO obnagaeTt o6WMMM YepTammM C NPaBoOM
OPYTUX MmexXayHapoaHbixX opraHm3sauunii. Cneum-
anbHbIN XapakTep npasa BTO 3akato4aeTca B TOM,

8 UcnonuHos C. C. MpeugaeHT B mexayHapoaHom npase (Ha npumepe MexayHapogHoro Cyaa OOH, ECMY, BTO

n Cyna EA3C) // 3akoHoaaTenbcTso. 2017. Ne 1. C. 82.

1 [llakypoea Y. P. UccnegoBaHue B3aMMOCBA3M GpparmeHTaLMm CUCTEMbI MEXKAYHAaPOAHOro npaBa 1 06beKTUB-
HbIX (aBTOHOMHBIX) pexxMmos B pabote Komunccum mexayHapoaHoro npasa OOH // KasaHckasa Hayka. 2013.

Ne 10. C. 218.

2 TiopuHa H. E. ®parmeHTauma MexayHapoaHOro npasa B KOHTEKCTe «npasa BTO» // Poccuiickunii topuamnyeckuin

sypHan. 2013. Ne 3 (90). C. 55.
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YTO K OTHOLUEHUAM rocygapcTs — Yy4aCTHUKOB
BTO moXeT NnpumMeHATbCA obliee mexayHapoa-
HOe NPaBo A0 TeX Nop, MOKa OHO HE NPOTUBOPEYUT
Hopmam npasa BTO. C apyroi cTopoHbl, npaso BTO
He MOXKeT NPOTUBOPEYUTL HOPMAM M NPUHLMMAM
MeXAYyHapoAHOro npasa. Takoe NOIOXKEHMUE ro-
BOPUT O TOM, YTO 0bLLEE MEKAYHAPOAHOE NPaBO
AB/IAETCA OCHOBOW A1 106Oro NPaBoOBOro pexnma
M HU OAMH NPaBOBOMN PEXUM HE CMOT Obl cylle-
cTBOBaTb 6€3 Takoi OCHOBbI?!,

Taknum obpasom, npaBo BcemupHoii Toprosoit
OpraHu3aLmnn peryampyeT LWNPOKKIA CNEKTP OTHO-
LUEHNI MeXKay rocyaapcTBammu-ydacTHMKaMu, obec-

neynsaeT BOSMOXKHOCTb A/1A pPa3peLleHna CNopos
MMWPHbIM NYyTEM WK C y4acTUEM TPeTEMCKUX opra-
HoB. MpaBo BTO npeacTtaBaseT coboi oTaenbHyto
CMCTEMY COFNalleHNN, aKTOB U AOKAAL0B, HE U30-
JIMPOBaHHYO OT 06LLEr0 MEXAYHAPOAHOIo NpaBsa.
Mpaso BTO Henb3sa accoumMmnpoBaTtb C MeXAYHApPO4-
HbIM TOPFrOBbIM NPAaBOM UAU MEXAYHAPOLHbBIM
9KOHOMMYECKMM MPaBOM, a TaKxe npasom BTO He
PEerynnpyroTcA OTHOWEHUA mexay GUsndecknmm
n topmandeckumn amuamm. MNpaso BTO npeacras-
nset cobon cneumanbHbIi 4OTOBOPHOMN PEXKUM,
OCHOBOI A9 KOTOPOro ABAAETCA oblee MmexKay-
HapoZHOe npaso.
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