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«Po3HNMYHaA npoAaXa» Kak 006A3aTeNIbHbIN NPU3HAK
00beKTUBHOMN CTOPOHbI HE3aKOHHOW

PO3HNYHON NPOAANKU ANKOr0NIbHOM

U cnupTocoAepKalLen NULLeBON NPOAYKLMK:
BOMPOCbI TOIKOBAHUA U NPUMEHEeHUA

AHHOMayus. B cTaTbe Ha OCHOBE CUCTEMHOIO aHaIM3a POCCUIMCKOrO 3aKOHOAATENIbCTBA AAHO TOIKOBAHWE AeAHUA,
MMEHYEMOTO KPO3HUYHAA NPoAaKa», Kak 06A3aTeIbHOro NPU3HAaKa 06 bEKTUBHOM CTOPOHbI COCTaBa NpecTyn/e-
HUA, NpeaycMoTpeHHoro ctatbelt 171.4 YK P®, a TaKkKe BbifiB/ieHbl Np0biembl, NOPOXKAaemble AeUCTBYOLWEN
$bopMyNnpPOBKOIM ANCMO3ULNKN paccMmaTpmMBaemoi Hopmbl. O603HaueHbl cneymdryeckne NPU3Hakn NPoaaku, n
[aHa XapaKTepuUCTUKa ee PO3HMYHOIO XapaKTepa B COOTBETCTBUM C NOJIOXKEHUAMM OTPACNEBOr0O 3aKOHOAATE b-
cTBa. ONMpancb Ha MMeloLWMEeca TOYKN 3PEHUA U IMYHOE BUAEHUE, aBTOP NPea/OXKUI CKOPPEKTUPOBAHHOE
onpeaeneHne TepMUHa «PO3HUYHAA NPOoAAXKa» NPUMEHUTENbHO K Npum. 1 K cT. 171.4 YK PO. [ina npusneyeHus
K YroJIOBHOM OTBETCTBEHHOCTM /UL, COBEPLUMBLUMX «OMTOBYHO NPOAAXKY» aNKOTO/JIbHON M CNMPTOCOAEpP KaLLe
NULWEBOM NPOAYKLMN, NPEASIOKEHO PACLUMPUTL AENCTBME aHANU3UPYEMOM HOPMbI MYTEM BHECEHWUA U3MEHEHUI
B AMCMO3ULMIO HAa3BAaHHOM CTaTbM U NPUMeYaHue K Hell, chopMyINPOBaB AeAHME KaK «NpogaKky». YKasaHo Ha
HeobXxoAMMOCTb NPU3HAHWNA CAENKU NPUTBOPHOM B CyYanX, KOraa Npoaaka aIkoroNbHOM U CNUPTOCcoAep Kalleln
NULLLEBOW NPOAYKLMK 3aBYaIMPOBaAHA NOA CAENKY AapeHus.
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"Retail Sale" as a Mandatory Feature of the Objective Side of lllegal Retail Sale of Alcoholic
and Alcohol-Containing Food Products: Issues of Interpretation and Application
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Russian Federation
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Abstract. The paper, based on a systematic analysis of Russian legislation, provides an interpretation of the act
known as “retail sale” as a mandatory feature of the objective side of the crime provided for in Article 171.4 of
the Criminal Code of the Russian Federation. The problems generated by the current wording of the disposition of
the norm in question are identified. The specific characteristics of the sale are emphasized and its retail nature is
described in accordance with the provisions of industry legislation. Based on existing points of view and personal
vision, the author proposed an adjusted definition of the term “retail sale” in relation to Note 1 to Article 171.4
of the Criminal Code of the Russian Federation. In order to bring to criminal liability persons who have committed
the “wholesale sale” of alcoholic and alcohol-containing food products, it is proposed to expand the scope of
the analyzed norm by amending the disposition of the article and the note to it, formulating the act as “sale”.
It is indicated that it is necessary to recognize a transaction as fictitious in cases where the sale of alcoholic and
alcohol-containing food products is disguised as a gift transaction.
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Lenax cCoKpalweHna obbema HeneraabHoOro

o60opoTa anKkorosibHOM npoaykuumn! deae-

pafibHbIM 3aKOHOM OT 26.07.2017 Ne 203-¢3?
B YK P® BBegeHa ctatba 171.4, ycTaHOBMBLUAA Yro-
JIOBHYIO OTBETCTBEHHOCTb 32 HE3AKOHHYIO PO3HUY-
HYI0 NPOAAXKY aNKOro/bHOM 1 CNUpPTOCOoAEepKalleln
NULLEBON NPOAYKLMN.

[na npaBuibHOM KBaIMUKALMKN NPECTYNAEHUA,
npeaycmoTpeHHoro ctatbeit 171.4 YK P®, 06s3a-
TeNbHbIM ABAAETCA YCTAHOB/IEHME BCEX MPU3HAKOB
COCTaBa AAHHOIO NPECTYNIEHUA, HAIMYNE KOTOPbIX
ABNAETCA OCHOBAHMEM YrO/NOBHOM OTBETCTBEHHO-
CTn, YTo 0bycnosneHo TpeboBaHuem cT. 8 YK PO.

B cuny onpepeneHHbIX NPUYMH NpeacTaBnAeTcA
LuenecoobpasHbIM yaeaUTb BHUMAHME 0COBeHHO-

CTAM MMEHHO 0O bEeKTUBHOM CTOPOHbI COAEAHHOIO,
B YAaCTHOCTM 06LW,EeCTBEHHO OMAacHOMY AeAHUIo,
CPOPMYNNPOBAHHOMY KaK « pO3HMYHAA NPOAAXKa».

Ob6LwecTBEHHO ONacHoe AesHWe B paccMaTpu-
BaeMoOM HOpMe XapaKTepusyeTca aencTtBuem u
3aKJ/1t04aeTCs B PO3HMYHOM npoaarke. B yronos-
HOM 3aKOHEe TePMMUH «PO3HMYHAaA NpoaaXKa» He-
OZHOKPATHO BCTPEYAETCA B PA3/INYHbIX CTAaTbsAX,
HO He packpbiBaeTcA. BmecTe c TeMm MOXKHO 4aTb
€r0 XapaKTePUCTUKY, ONMPAACb Ha gpyrue oTpacau
npasa.

CornacHo n. 12 pasg,. 2 FOCT P 51303-20233 nop,
npoaaei (peanusaumeii) Tosapa cneayet NoHU-
MaTb nepegayvy NOKynaTe o TOBapoB Ha onpe-
OeNIeHHbIX YC/I0BUSAX, B TOM YMC/e MO JOrOBOpPY

1 TMoscHUTeNbHas 3anncka K 3akoHonpoekTy Ne 50030-7 «O BHeceHUM U3MeHeHWI B YToI0BHbI KogeKc Poccuid-
cKoit denepaumm n YronoBHO-NpoLEeccyanbHbln Kogeke Poccuiickoit Peaepaumm (B 4acTu yCUNEHUS YTONOBHOM
OTBETCTBEHHOCTM 32 HeflerasbHbli 060POT 3STUNOBOrO CNMPTA, a/IKOFOIbHOM U CNUPTOCOAEP KALLEN NPOAYK-
uunn)» // URL: https://sozd.duma.gov.ru/bill/50030-7 (aaTta o6pauieHuns: 03.07.2023).

2 ®depepanbHbiii 3aKoH 0T 26.07.2017 Ne 203-d3 «O BHeCeHUM U3MeHEHNI B YTONOBHbIN KogeKc Poccuiickom
depepaumm 1 YronosHo-npoLeccyanbHblid Kogeke Poccuiickon ®eaepaumn» // C3 PO, 2017. Ne 31 (u. I).

Cr. 4752.
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KYNAM-Npoaaku Uan MHbIM aHaJI0MMYHbIM 1OTOBO-
pam. [NepeyeHb aHaIorMYHbIX JOTOBOPOB OTPAXKEH
B N.5cT. 454 TK P®. N3 yKa3aHHbIX B rpaXKaAaHCKOM
3aKOHOAATEeNbCTBE BUAOB LOrOBOPOB K NpeameTy
QHaAIM3UPYEeMOro CoCTaBa NpecTyn/ieHusa B Buae
a/IKOr0/IbHOM U cnupToCcoAepKallen NuLLeBOM
NPOAYKLMN BOSMOXHO NMPUMEHUTb TONIbKO A0r0-
BOPbl PO3HUYHOWN KYNAN-NPOSAXKN U NOCTABKM.
OcTanbHble AOrOBOPbI ABAAIOTCA cneuMpuyHbIMU
N He MOryT BbITb NPUMEHEHbI K YKa3aHHbIM BUAAM
npoayKumun.

PO3HUWYHbIN XxapaKTep NpPoAaXKW ONUCaH B
n. 3 ct. 2 PepepanbHOro 3akoHa ot 28.12.2009
Ne 381-®3 «O6 ocHOBax rocy4apCcTBEHHOrO pery-
JINPOBAHUA TOProBOM AeATesbHOCTU B POoccUiMcKom
depepaumn» (nanee — deaepanbHblii 3aKoH No
381-®3)*% ero cywHOCTb 3aKnto4aeTca B npuobpe-
TEHUU U NpoAaKe TOBAPOB A1 UCNO/b30BaAHMA UX
B JIMYHbIX, CEMEWHDbIX, AOMALIHUX N UHbIX LLeNAX, He
CBA3AHHbIX C OCYLLLECTBIEHMEM NpeAnpUHUMATENb-
CKOI fesTenbHOCTM.

Taknm o6pasom, aHaNU3MPyA NOHATUE «PO3-
HWUYHaA NPoAAXKa» B paMKax ucciefoBaHma obb-
€KTMBHOW CTOPOHbI COCTaBa NPecTynieHus, npeay-
CMOTpeHHoro cTatbelt 171.4 YK PO, MOXHO NpuiiTu
K BbIBOAY O TOM, YTO Hanbonee noaxoaAaWmMM ANA
paccmaTpMBaEemMoro AefAHuUA BUAOM A0roBopa
ABNAETCA AOrMOBOP PO3HMYHOM KYMNAU-NPOOANKM,
coaepaHme KOToporo packpbisaetcA B . 1 cT. 492
K P®. BmecTe c TeM NpMMeHUTeNbHO K cT. 171.4
YK P® npeacrtaBneHHOe onpegeneHne He MOXKeT
6bITb B3ATO 32 OCHOBY B NOJIHOM 06beMe, MOCKO/b-

Ky NpegnpuHMMaTeNbCKAA AeATENbHOCTb He ABAA-
etcA 06s3aTeIbHbIM YCNOBMEM OTBETCTBEHHOCTU
no aHanmsmpyemown Hopme. Mo ctatbe 171.4 YK PO
YrOJIOBHO HaKa3yeMbIMU TaKKe ABNAIOTCA Caydaun
COBEepLUEHNA AeAHWA, HE HAMNpPABAEHHbIE Ha CUCTe-
MaTU4YecKoe nssaedeHune npmboinu.

UcKNtounB NpusHaK NnpeanpuHMMATENbCKOM
[eATeNbHOCTU U3 OnpeaeneHuns, NPeacTaBAeHHOro
B n.1cT. 492 K P®, noa po3HMYHOM nNpoaaxkein B
CT. 171.4 YK P® MOXKHO NOHUMATb NPOAANKY TaKoM
NPOAYKLUN NOKyNaTento ANA IMYHOMO, CEMENHOTO,
[OMaLLHEro MM MHOTo UCMONb30BaHUA, He CBA3AH-
HOTO C OCyLLEeCcTBeHNEM NpeanpUHUMaTENbCKON
OEeATeNbHOCTW.

BmecTe ¢ Tem chopmynnMpoBaHHOE Ha OCHOBE
CMCTEMHOTrO aHan3a 3aKOHOAATENbCTBA onpese-
JleHMe PO3HUYHOW NPOAaXKM NOPOXKLAET onpese-
NeHHble npobenbl BBUAY TOFO, YTO HE OXBaTblBaeT
HEeKOoTOpble U3 BO3MOXHbIX AEAHUM, HANpUMep
TaKMe KaK ONToBasA Npojaka Uam noctaska. Toro
e MHEHUA NPULEPKUBAIOTCA PAL, APYIUX Uccne-
posatenei (Hanpumep, O. I Conosbes’; A. 3. Kpac-
KoBckuiA, B. 1. EpmownHa®; A. A. AptamoHoBa’).

AHanuns degepanbHOro 3akoHa ot 22.11.1995
Ne 171-®3 «O rocyaapCTBEHHOM PEryIMpoBaHUM
npomn3soacTBa n obopoTa sSTUNAOBOrO CNMpTa, an-
KOFO/IbHOW M CINPTOCOAEPKALLLEN NPOAYKLMN U
06 orpaHuyeHumn notpebneHns (pacnuTtus) anko-
rosbHOM NpoayKumMn» (nanee — deaepasbHbin
3aKkoH Ne 171-d3)8 nokasan, yto onToBasA NPoaka
ANKOroNIbHOM N CNMPTOCOAEPKALLEN NPOAYKLMN
B MPUHLMMNE HEBO3MOKHA, NOCKO/IbKY 3aKOHOM

3 Mpwka3s PocctaHgapTta ot 30.06.2023 N2 469-cT «TOCT P 51303-2023. HaunoHanbHbIM CTaHAapT Poccuinckoi
depepaumn. Toprosna. TepmuHbl M onpegeneHuna». M. : POCCUACKUIA MHCTUTYT CTaHAapTM3aumm, 2023.

4 C3P®.2010. Ne 1.Cr. 2.

Conosbeg O. I. He3aKoHHas pO3HNYHAA NPOAaXKa aNKOro/bHOM U CMPTOCOAEPHKALLEN MULLEBOW NPOAYKLMN

(cT. 171.4 YK P®): HeKoTOpble BONPOChI KpUMUHANM3ALMK, KBaNMPUKALMKM, KOHCTPYMPOBaHUA cocTasa // AKTy-
anbHble Npobnembl YyroNIOBHOIO Npasa Ha COBPeMeHHOM 3Tane (Bonpockl AudbdepeHLMaLmm oTBETCTBEHHOCTH

M 3aKoHoAaTeNnbHOM TexHuKuM). 2021. Ne 10. C. 38-45.
Kpackosckuli A. 3., EpmowuHa B. /1. HesakoHHaa po3HMYHaA Npogaka afKoronbHOM 1 cnnpTocogepKaluen

nuiLeBsoir npoayKumn: ctatba 171.4 YronosHoro Kogekca Poccuiickoit degepaunn n npobaemsl ee npuMmeHe-
Hua // Hayka. Obuiectso. locyaapctso. 2018. T. 6. Ne 1 (21). C. 67-72.

ApmamoHoga A. A. YronoBHO-NPaBoBan XapaKTepUCTUKA HE3aKOHHOM PO3HUUYHOM NPOAAXKN a/IKOTObHOM K

CNMpPTOCOAEPKALLEN NULLEBOI NPOAYKLMN 1 ee 3HaueHue AN npouecca 4oKasbieaHua // Hayka n o6pasosa-
Hue : CBOPHUK TPYA0B yuyacTHMKOB Xl PermoHaibHOM HayYHOW KOHbEpPEeHLMM CTYAEHTOB U MONOAbIX YYEHbIX
(BenoBso, 27 HosbpA 2020 r.). KpacHoApcK : Hay4HO-MHHOBALMOHHbIN LeHTp, 2021. C. 8-13.

8  C3P®. 1995. Ne 48. Cr. 4553.
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TaKOWM BMA CAENKM He NPefyCMOTPEH U B 3aKOHe
OH He yNomMHaeTcA. ITOT BbIBOA, NOATBEPKAAETCA
N cyaebHoM npaKTMKoi. Tak, cor/lacHO NOCTAHOB-
neHunto TpUHaALaToOro apbuTparKHOro anennauu-
OHHoro cyaa ot 18.07.2017 Ne 13AN-14365/2017
no aeny Ne A42-6484/2016 onToBas npoaaska u
MPOM3BOACTBO a/IKOTO/IbHON NPOAYKLIMM ANA UHAM-
BMAYaNbHbIX NpeanpuHUMaTeNnein ABNAOTCA 3anpe-
LEHHbIM BUAOM AeATeNbHOCTHS,

BmecTe c Tem B 3aKOHE NpeaycMOTPEH UHOW
BMA, CAE/KM, MO CBOMM NpM3HaKam BAN3KO cxoa-
HbIA C ONTOBOW Npoaarken. B yactHocTK, B n. 16
cT. 2 PepepanpHoro 3akoHa Ne 171-d3 3akpenneHo
NoHATUE «0bopOoT», BKAtOYatoLLee B cebs psag anb-
TepHaATUBHbIX AENCTBUIM, cpean KOTopbIX purypu-
pyeT «nocTaBKa». B paccmaTpusaemom desepans-
HOM 3aKOHEe AAHHbIA TEPMUH HE PACKPbIBAETCA.
Ero cogeprkaHue Hawao cBoe oTparkeHue B cT. 506
K POD.

Mo cyTv nocTaBKa nogobHa onNToBOM Npoaaxe.
CoOTBETCTBEHHO, B C/ly4ae ocyLecTeieHusa Gusm-
YECKUM JINLLOM UAN NHAMBUAYANbHBIM Npeanpu-
HUMaTeNIeM NOCTAaBKMN MOMKET BO3HMKHYTb BOMPOC,
KaK KBa/iMpuUUMPOBaTb Takne aencrama?

Kpome TOoro, oTKpbITbIM OCTaeTca BOMNpocC, No-
Yyemy 3aKOHOAATENb HE NPEAYCMOTPEN B KauecTse
anbTepHATUBHOrO AeAHnsa B cT. 171.4 YK P® nocras-
KY a/IKOroJIbHOM 1 cnnpTocoaepKallei nuiuLeBom
npoaykunun? Ha Haw B3rnsg, 310 obycnoBaeHo cre-
umdumKoi Takoro goroopa. C topnamnyeckom ToUKM
3PEeHUA CAeNKA KYNAN-NPOLAAMKM MOMKET HA3bIBaATbCA
NMOCTaBKOM NPU HAANYUM pPALA NPU3HAKOB, NPU-
CyLLMX AaHHOMY BUAY AoroBopa. Cpeam Takux npu-
3HAKOB c/ieayeT Ha3BaTb C/eaytolLme: BO-NepBbliX,
nocTaBKa A0/1XKHa bbITb 0dopMIEHa COOTBETCTBYHO-
MM NMUCbMEHHbBIM A0FOBOPOM; BO-BTOPbIX, OHA
MOXKET OCYLLLECTBAATLCA TO/IbKO OpraHM3aLmaMu;
B-TPETbUX, AEATENBHOCTb MO NMOCTABKE aNIKOTO/b-
HOM U cNnpTOCoAEp KaLLEN NULLEBON NPOAYKLINMU
noanexunT ob6AsaTelbHOMY INLLEH3UPOBAHMIO;
B-4eTBepPTbIX, MPU NOCTaBKe popmupyeTca pas
CONPOBOAUTENbHbIX JOKYMEHTOB.

Ucxoaa n3 BbIWEN3IOXKEHHOTO, NPeaCcTaBAA-
€TCA, YTO 3aKOHOAaTe/lb HAMEPEHHO He CTas BK/O-
yaTtb B CT. 171.4 YK P® anbrepHaTMBHOE aeAHME B

BM/E NOCTaBKM BBUAY HEBO3MOXKHOCTU ee ocyLLe-
CTBAEHMA GU3UYECKMMU INLAMU U UHAMBUAYANb-
HbIMW NpeanpuHUMaTenamn. Tem He meHee, Kak
6b1/10 OTMEYEHO BbILIE APYTMMU UCCAea0BaTENSA-
MM, «ONTOBaA MNPOAAXKa» BCE-TaKN TEOpPeTUYECKHU
BO3MOXHa 1 TpebyeT pearnpoBaHUA CO CTOPOHDI
3aKoHopaTensa u npasonpumeHutenda. Cnegyet
pa3obpaTbcA B TOM, ECTb /1M B YTOIOBHOM 3aKOHE
HOpPMbI, CMOCODOHbIE NPOTUBOAENCTBOBATL TAKOMY
ABNEHUIO.

HeobxoaMmo paccmoTpeTb BOSMOXKHOCTb NpU-
BNE€YEHUSA K YITOIOBHOM OTBETCTBEHHOCTM 33 He3a-
KOHHYIO «ONTOBYO NPOAAXKY» NpegmeTa paccma-
TPUBAeMOro NPecTynjaeHns nNo APYyrMm cTaTbam
YK P®, B yactHoctM no cT. 171 1 171.3.

YronosBHO Hakasyembim geaHmem no ct1. 171
YK P® asnAaertca ocylecTB/ieHme npegnpuHMma-
Te/NIbCKOM AeaTenbHOCTU 6e3 perncTpaumm unm 6es
NueH3uun. B cnyyae ogHOKpaTHOM «ONTOBOWM Npo-
AaXn» GU3NYECKUM IULOM UAN UHOMBUAYANBbHBIM
npeanpuHMMaTENem NpU3HaHMe NOCAeaHUX OCy-
LLECTBAAOLLMMM NPeAnPUHUMATENBCKYIO AeATeb-
HOCTb BUAMTCA CNOPHbIM. Takas no3unuma obycnos-
NeHa ocobeHHOoCTAMKM NpeanpPUHMMATEIbCKOM
0eATeNbHOCTU, YKa3aHHbIMMK B M. 1 nocTaHoBNe-
HuA MNneHyma BepxosHoro Cyaa P® ot 18.11.2004
Ne 23 «O cyaebHoW npaKT1Ke Nno AeflaM 0 He3aKOoH-
HOM npeanpuHumaTenscTee»®’, ogHoOM 13 KOTOPbIX
ABNAETCA HANPaBNEHHOCTb AaHHOM AEATENbHOCTHU
Ha cMcTeMaTMyecKkoe nosyvyeHume npmubblaun.

HanpaBneHHOCTb AeATeNbHOCTM Ha CUCTEMATH-
YyecKoe nosyyeHume Npubbian B cayvae O4HOKPAT-
HOM «ONTOBOM» NPOAAXKU, B pe3ynbTaTe KOTOPOi
BECb TOBAP OKA3a/1CcA pPeasiM30BaHHbIM, OTCYTCTBY-
eT. BmecTe ¢ Tem fgarke HEOLHOKPaTHbIE MOCTaBKU
TOBapa MeNKMMM NAPTUAMM, CBA3AHHbIE C peanu-
3aumnen ogHon 6oNbLLIOM NAPTUM U OXBAYEHHbIE
€4MHbIM YMbICIOM, CeAyeT NPU3HaTb NPOLOKa-
OLLLMMCA NPECTYNNEHNEM, YTO TAKXKeE MOXKET CBU-
0eTeNbCTBOBaTb 06 OTCYTCTBMM HAaNpPaBNEHHOCTH
OEeATeNbHOCTM Ha CUCTEMATUYECKOE NoydYeHune
npubbinn. CnegosaTtenbHO, OTCYTCTBYHOT OCHOBaHUA
AnA KBanndpuKkaumm cogeaHHoro no ct. 171 YK PO.

Cratba 171.3 KoHKypupyeT co cT. 171 YK P kak
crneymanbHas Hopma c obuien. B cBoto ovepeab

® URL: https://sudact.ru/arbitral/doc/tXbvA8JLlJgu (aaTa obpalueHuns: 16.08.2023).

10 BronneteHb BepxosHoro Cyaa P®. 2005. No 1.
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cTatba 171.3, BbICTyNan B KayecTBe cneunaabHoM
HOPMbI, YCTaHaB/AMBAET Yro/I0BHYIO OTBETCTBEH-
HOCTb 33 He3aKOHHOEe NPOon3BOACTBO U (MKn) obo-
POT 3TUNIOBOrO CNMPTa, aIKOr0/IbHOM M CINPTOCO-
AepKalen npoaykumnmn. Kak otmevanocb, obopot
BK/IIOYAET NOCTaBKY, O4HAKO HE3AKOHHOCTb TaKoM
NMOCTaBKM B paMKax paccMaTpuUBaeMO CTaTbu
3aK/II0YAEeTCA UCKNOYNTENIBHO B ee ocyLlecTse-
HUK 6e3 nnueHsnu. B cootsetctBum cn. 1 cT. 11
depgepanbHoro 3akoHa N2 171-P3 060poT TaKom
NPOAYKLMW OCYLLLECTBAAETCA OPraHM3aumamu, Ko-
TOpble NpeacTaBAAOT COOOM opuanYeckue nnua,
3aperncTpupoBaHHble B COOTBETCTBUM C POCCUI-
CKMM 3aKoHoaaTenbcteom (n. 2 cT. 11 HK PO).

CnepoBatenbHO, NMLEH3NIO Ha MOCTABKY yKa-
3aHHOM NPOAYKLMM BNPABE NOMYYUTb TOSIbKO HOpU-
AunyecKkoe nnuo. B cnyyae ee noctasku dpusmye-
CKUM JINLLOM UV UHAUBUAYANbHBIM NpeanpUHn-
MmaTesieM NofyYeHMe COOTBETCTBYHOLLEN NLLEH3UN
He NpeAcTaBAAeTcA BOSMOXKHbIM BBUAY OTCYTCTBUA
topugmMyeckoro ctaTyca (opraHM3aunMoHHoO-NPaBo-
BOI ¢popMbl) 1L, AatoLLero Takoe npaso. OTeeT-
CTBEHHOCTb B J@HHOM C/ly4ae [0JI)KHA HacTynaTb
3a ocyuiecTBneHune geatenbHocTn 6e3 rocyaap-
CTBEHHOW PerncTpaumm B Ka4yecTse tpuanYecKkoro
/INLA, YTO He oxBaTbiBaeTcAa cTatbeit 171.3 YK PO,
HO MOXKET ABNATbLCA OCHOBAaHWEM AN1A Npuseye-
HUWA K OTBETCTBEHHOCTM NO CT. 171 YK P® npu Hanu-
YMM K TOMY OCHOBaHMI (NPM3HaKOB NpeanpuHuma-
TENbCKOW AeATeNIbHOCTU, KPYNMHOMo A0X043a Uun
KpynHoro yiep6a). CooTBETCTBEHHO, OAHOKpPATHas
«OMNTOBaA NpPoAaXka» TakoM NPoAYyKUNU UCKOYaEeT
KBannduKaumio cogesHHoro no ct. 171.3 YK PO. He
MOXKeT noaaexaTb NpumeHeHuUto n ctatba 171.4
YK P®, npeaycmatpumBaroLLaa OTBETCTBEHHOCTb 33
OeAHne B BUAE UCKIOYUTENbHO PO3HUYHON Npo-
OaXn.

Al. 3. Kpackosckuit n B. 1. EpmolunHa npegnara-
0T UCKNOUUTD U3 AMUCMO3ULLMKN Ha3BAHHOM CTaTbu

1 Kpackoseckuli A. 3., EpmowuHa B. /. YKas. cou. C. 69.
12 Kpackoeckuli A. 3., EpmowuHa B. /. YKas. cou. C. 70.

13 Conosbes O. I. YKa3. cou. C. 45.

4 ApmamoHoea A. A. YKas. cou. C. 12.
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NPW3HaK PO3HULbI, TEM CaMbiM cPopMynMpPoBaB
JeAaHne Kak «npogaxky»*l, n gononaHuTb ero Tep-
MUHOM «cbbIT»!2, O. I. ConoBbes B CBOO o4epeb
CYMTaeT HeobXo4MMbIM PO3HUYHYIO NPOAAXKY 3a-
MEHUTb Ha cObIT. AHaNOrMYHOrO MHEHWA NPUAEp-
wusatotca A. A. AptramoHosa®® n C. [1. BpakHUK™.

3ameHa PO3HMYHOM NPoAaXKM Ha CObIT BbI3bl-
BaeT onpenesieHHble COMHEHMWA, MOCKONbKY AaH-
Hoe onpeaeneHne ABNAETCA 4OBOIbHO WNPOKNUM.
Ero opnumanbHoe ToNKOBaHUE MOXKHO HalTK B
pa3bsACHEHUAX BbiclWeN cyaebHOoM MHCTaHUMN. TaK,
Hanpumep, B cooTBeTcTBMM C N. 11 nocTtaHoBANe-
HuA MNneHyma BepxosHoro Cyaa PO ot 12.03.2002
Ne 5 «O cyaebHol NpaKTUKe No Aenam O XULLEHUN,
BbIMOraTe/IbCTBE M HE3aKOHHOM 060pPOTE OPYIKUS,
60enpMnacos, B3pbIBYATbIX BELLECTB M B3PbIBHbIX
yCTpoincTB»'® cObIT XapaKkTepusyeTca AeNCTBUAMM
no 6e3B03BPaATHOMY OTUYKAEHUIO Yero-nnbo
APYromy 1Ly B pesysibTaTe COBEpLUEeHUS KaKoM-
nmbo npoTuBoNpaBHOM cAeNKn (BO3ME3AHON UK
6e3Bo3me3aHOI), T.e. NpoAaXKn, AapeHusa, ob-
MeHa 1 T.n. Takaa ¢popmMynmMpoBKa obLLecTBeHHO
OMaCcHOTO AEesHMUA MOXKET CAeNaTb HopMmy, npes-
YyCMOTpeHHYto ctatbelt 171.4 YK PP, ypeamepHo
penpeccuBHOM, MOCKOJIbKY CO34aCT BO3MOXKHOCTb
NPUB/IEYEHNA K YTOJIOBHOM OTBETCTBEHHOCTU UL,
Hanpumep, NO4APMBLUMX aJIKOro/b APYromy Yeso-
BEKY MO C/1y4ato Kakoro-1mbo npasgHuKa, 4to ABnA-
€TCs A0BOJIbHO PACNpPOCTPAHEHHbIM ABNEHUEM B
COBpeMeHHOM obLiecTBe.

Ona Toro 4to6bI OXBATUTL AEAHUA HE TONBKO
B BUAE HE3aKOHHOM PO3HMYHOM NPOAAXKKU, HO U
NPOAAXKM B LLeNAX, CBA3AHHbIX C OCYLLLECTB/IEHNEM
npeanpuHUMaTENbCKOM AeATENbHOCTU, NPeacTaB-
NAETCA NOTUYHbIM PACLUMPUTL AeicTBME aHANNU3K-
pyemoi HopMbl, MpeaycMOTPeB OTBETCTBEHHOCTb
3a cooTBeTcTBYHOWME Popmbl 06LLECTBEHHO onac-
Horo nosezeHus. [elicTBYOWMM OTPACNEBBIM 3a-
KOHOZaTe/IbCTBOM «MPOAAKA B LLeAX, CBA3AHHbIX

BbpaxHuk C. []. He3aKoHHan po3HMYHaA NPOAarka aJIkoroNbHOW M CNMPTOCOAep KaLLei NULLEBOI NPOAYKLMM

(cT. 171.4 YK P®): 0CcHOBaHMA KPUMMHANM3ALMM U aHANM3 NPU3HAKOB cocTasa npectynneHus // Espasuiickoe
Hay4yHoe ob6beauHeHue. 2020. No 2-4(60). C. 222-225.

16 BronneteHb BepxosHoro Cyaa P®. 2002. No 5.
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C OCYLLECTB/IEHMEM NPEANPUHUMATENBCKOM Aed-
TENbHOCTU», OXBATbIBAETCA CNeAyHOLWMMN NOHA-
TUAMMU:

— «peanusauyma». CornacHo NOCT P 51303-
2023 nop peanusaymeit NOHUMalOTCA AeNCTBUA
no nepeaye NOKynaTe o TOBapoB Ha onpeaeseH-
HbIX YC/I0BUSAX, B TOM YMCAe MO AOTOBOPY KyMNau-
NPOAAXKN AN MHBIM aHaNOTMYHbIM gorosopam?’.
B cootBeTcTBUM € N. 27 CT. 2 PenepanbHOro 3aKkoHa
0T 22.12.2008 N2 268-P3 « TeXHUYECKNN pernameHT
Ha TabayHylo NPoOAYKLMIO» peanmsaums — 370
nocTasKa u (Mnun) posHnuHana npoaaxa®, asn. 1
cT. 38 HK P® oHa 3aKkpensieHa Kak BO3Me3aHasA,
Tak n 6e3Bo3mesgHan popmbl Nnepesaym Tosa-
pOB, BbINOAHEHMA PaboT MM OKAa3aHUA yCayr.
B ctatbe 171.4 YK PO peub naet o npogarke Kak
0 nepegaye asKoro/ibHOM 1 cnnpToCcoAep Kallei
NULEBON NPOAYKLMM APYroMy NnLy 3a onpege-
NeHHyto nnaTy. Peanmsauma B CBOKO oyepesb Mo-
YKEeT BK/toYaTh B cebsa be3so3amesgHyto nepegady,
YTO He OXBaTbIBAETCA PAacCMATPMBAEMOMN HOPMOWA,
cnefoBaTeNibHO, MCMOb30BaHME TaKOro TePMMHA
BUANTCA COMHUTENbHbIM;

— «nocTaBKa». [laHHbIA TEPMUH HE MOXKeT
6bITb MCNONb30BaH B Aucnosnumm ct. 171.4 YK PO
BBUAY CneuMdPUKN COOTBETCTBYIOLLEFO AOTOBOpA.
MocTaBLMK, COMNACHO rpa*kAaHCKOMY 3aKOHO-
0ATEeNbCTBY, AOMKEH ABAATLCA IMLLOM, OCYLLECT-
BAAOLWUM NPeANPUHUMATENbCKYIO AeATENbHOCTb.
®Pusnyeckoe ML, BbICTyMNaoLLEE B KAYecTBe CyOb-
€KTa TaKoro nNpecTynieHus, Heab3a Npu3HaTb An-
LOM, OCYLLECTBAAOWMM NPeanpUHUMATENBCKYIO
OEeATeNbHOCTb, B C/ly4ae O4HOKPATHOM NOCTaBKMU
TOBapa, KOTopasA He HamnpaB/ieHa Ha cUcTemaTuye-
CKoe nsBneyeHune npmboinu;

— «ONTOBas TOProB/A» — XapaKTePUCTMKaA
JQHHOro BMAA TOProBoi AeATENbHOCTM AaHa B
n. 2 ct. 2 depgepanbHoro 3akoHa Ne 381-P3. TaKkas
[eATeNIbHOCTb OCYLLLECTBAAETCA Kak NpeanpuHMMa-
TENbCKAA N B UHbIX LLEeNAX, He CBA3AHHbIX C JINY-
HbIM, CEMEMHbIM, LOMALIHUM U UHBIM NOA06HbIM
ncnonb3oBaHWem. [JaHHbIN BUA, AEeATENBHOCTH
OXBaTbIBAET AENCTBUA KaK MO NOKYMNKe TOBapoB B

yKa3aHHbIX B 3aKOHE LLeNIAX, TaK M N0 UX Npoaaxe.
B amucnosmumm ct. 171.4 YK P® yronoBHO HaKasye-
MbIM ABAAETCA AeAHWNE B BUAE UCKAIOUUTENBHO
npoAarkun, cnefoBaTesbHO, ANA OXBaTa AEeAHUN,
CBA3AHHbIX C MPOAAMKEN B LENAX OCYLLECTBNEHMA
npeanpuMHMMaTENIbCKOM AEATENBHOCTM AU B MHbIX
LEenAx, He CBA3AHHbIX C IMYHbIM, CEMEMHbIM, [,0-
MALWHUM M MHbIM NOL0HBHbBIM UCMOIb30BAHUEM,
TaKoe geAaHne MOXHO copMynnpoBaTb KaK «ONTo-
BYIO MPOAANKYY;

— «npoaarka» BbICTynaeT B KayecTBe 0606-
LLLAOLLErO MOHATUA, BKAKOYAIOLWLETO KaK PO3HMUY-
HYlO, TaK M ONTOBYIO NPOAANKY, A1 BCEX CNYYaEB
nepegayvn TOBAapOB NOKyNaTeto Ha onpeaenex-
HbIX ycnoBuax. Kpome Toro, faHHaA AeATeNbHOCTb
BK/ItOYaeT B cebA M MHble BUAbI A4OFOBOPOB MO
nepegaye ToBapos, KOTOpble BblM PACCMOTPEHDI
BblLLE MPW aHaNM3e OTPaCNeBOro 3aKOHoAATE b-
ctBa. CornacHo n. 1 ct. 454 TK PO npoaarky MOXKHO
OXapaKTepmn3oBaTb KaK Nepesayy B CO6CTBEHHOCTb
noKynaTesna ToBapa B3aMeH ynnaTbl 3a Hero onpe-
OEeNeHHOM AeHexKHoM cymmbl. Ana uener ct. 171.4
YK P® naHHOe noHATMe npeacTaBaseTcs Hanbonee
npMemaemMbiM, MOCKONIbKY OXBAaTbIBAET AeAHMA KaK
B BUAE PO3HMYHOM, TaK 1 B BUAE ONTOBOM NPOAaXKM.

Takum 06pasom, € y4HETOM MU3/I0KEHHOTO Liese-
C006pa3HO «PO3HUYHYIO MPOAAXKY» B AUCNO3NLMK
4.1 ct. 171.4 YK PO 3ameHUTb Ha «npoaaxy», npea-
YCMOTpPEB B NpMM. 1 K Ha3BaHHOW cTaTbe Ccneayto-
Lee ee onpefieNeHme: «...NojJ, He3aKoHHOW Npoaa-
YKeW a/IKOroNIbHOM U CNUpTOCOoAEP KALLEN NMULLEBOM
NPOAYKLMN MOHUMAETCA NPOAAXKa TAaKOM NPoayK-
UnKM pU3nYecKkMm nmuom 1nbo npoaarka asikorosb-
HOW NPOAYKLMK (33 UCKILOYEHMEM NNBA, HAMNWTKOB,
M3roTaBAMBAEMbIX Ha OCHOBE NMBA, CUApPa, Nyape
1 MefoBYXM) INLOM, OCYLLECTBAAIOLLMM Npeanpu-
HMMaTENbCKYIO AeATeNbHOCTb 6e3 ob6pa3oBaHMA
ropuanYeckoro mua...». C yyeTom Toro 4To paccma-
TpMBaeMblli COCTaB NpesycMaTpMBaeT agMUHUCTPa-
TUBHYO NpeloaunLLmMio, COOTBETCTBYIOLLME NU3MEHEe-
HMA OONXKHa npeTepneTb cTaTba 14.17.1 KoAll PO.

A. 3. Kpackoscknid, B. . EpmowmnnHa®, A. A. Ap-
TamoHoBa?’, C. [l. BpaxHuMK?! 0603HaualoT ewe

7" Mpwukas PocctaHgapTa ot 30.06.2023 Ne 469-ct «[OCT P 51303-2023. HauMoHanbHbIl cTaHaapT Poccuiickom
depepaumn. Toprosna. TepmuHbl U onpegeneHuna». M. : POCCUACKUIA MHCTUTYT CTaHAapTM3aummn, 2023.

18 C3 Pd, 2008. Ne 52 (u. I). CT. 6223.

1% Kpackoeckuli A. 3., EpmowuHa B. . YKas. cou. C. 70.
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YI0/IOBHOE MTPABO

ogHy npobnemy, cBA3aHHYO C NPoAarkei anKo-
ro/IbHOM NPOAYKLMKN, 3aMaCKMPOBAHHOM noa, caen-
Ky AapeHua. Tak, HanpUmMep, COrnacHoO peLleHunto
JleHHrpaacKoro paoHHoro cyaa r. KanmHuHrpaaa
oT 14.02.2017 Ne 2-1075/2017 yctaHOBAEHO, YTO
B ceTn « IHTepHEeT» HaxoAuTCA CalT NO Npoaaxe
CYBEHWPHOM NPOAYKLMM C NPeaoCcTaBAeHMEM an-
KOronbHOM NpoAyKuMn B NOSaPOK. BmecTe ¢ Tem
Ha 3TOM cailTe NpeAcTaBieHa TONbKO a/IKOFro/IbHaA
NPOAYKLMA C yKazaHWeM LeHbl B pybnax?2.

[OnAa yctpaHeHuAa gaHHoro npobena nccnepo-
BaTeNAMM Npepnaraerca geaHue B BUAE PO3HUY-
HOM NPOAAXKM 3aMEHUTb Ha CObIT, KOTOPbIN byaeT
oxBaTbiBaTb NOA0OHbIE AencTBUA. OgHAKO, KaK
OTMeYasiochb Bbile, Nogo0b6HOe HOBOBBEAEHUE
cAenaet paccMmaTpuBaeMyto HOPMy Ype3MEPHO
penpeccuBHON.

Hanbonee BepHbIM pelleHnem Takoi npo-
61eMbl BUAMTCA UCNONB30BAHUE NPEeAYyCMOTPEH-
HOM 3aKOHOM BO3MOXHOCTW NPU3HAHUA CAENKN
npuUTBOPHON. MpuTBOpHOIM cornacHo n. 2 cT. 170
K P® cumTaeTca caenka, KOTopaa CoBepLUEHa C
LEenblo NPUKPbLITb APYTYIO CAENKY, B TOM YuMcae
COBEpPLUEHHYIO Ha UHbIX yc1oBUAX. COOTBETCTBEH-
HO, CyZ, NPAaBOMOYEH NPMU3HABATb TaKyO CAENKY
NPUTBOPHOMN U paccMaTpPuMBaTb ee KaK ¢paKTuye-
CKYIO MPOAAXKY C COOTBETCTBYHOLLMMMU YFONOBHO-
npasoBbIMKU nocaeacTemamm. CkaszaHHoe oboc-
HOBbIBAeTCA peweHnem JIEHMHCKOro panoHHOro
cyaa r. Mepmu ot 15.06.2015 Ne 2-3955/2015,
KOTOPbIM AapeHue anKorosibHOW NpoAyKUUmn
noz BMAOM Mogapka 3a npnobpeTteHne marHu-
TMKa UK NaKeTa pPacLeHUBAETCA KaK NPUTBOPHas
caenka®.
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